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New law reflects digital age,
leaving the old days behind

Ordinance fits today’s more highly regulated
society and enhances corporate governance

Richard Harris

Hong Kong’s new Companies
Ordinance is a study in the re-
markable - it is progressive,
changes some centuries-old
company law concepts to suit the
digital age and genuinely breaks
new ground.

It is rare to be able to say that
aboutnewlaws, notleast onesla-
belled as unexcitingly as The
Companies Ordinance, Chapter
622 of the Laws of Hong Kong.

The first company law for
Hong Kong was governed by Or-
dinance No 1 of 1865, reflecting
our history as a mercantile city.
For its time, it was impressively
good legislation that had taken a
century to evolve in London. The
lastamendment to the lawwas in
1984, this being an improvement
on the statute enacted in 1933.

The most eye-popping
change is that the concept of the
nominal value of shares has been
eliminated.

In the old days in the securi-
ties industry, this value was
always shorthand for the actual
share that was being traded, but
computers and securitynumbers
have removed that function.

Nominal value is a rather ar-
chaic accounting concept, but it
does represent a tiny slice of the
value of a company. For account-
ing nerds, this sum will now be
merged with the company’s total
share capital.

The other big change is that
the memorandum of associa-
tion, which described what a
company did, is abolished and
merged into the articles of associ-
ation.

The articles are the constitu-
tional document of the company,
defining directors’ and mem-
bers’ rights, appointment of offi-
cers and suchlike.

Companies have long been
formed by taking the yellowing
memorandum and articles of
one company and using them as
atemplate for a new one.

This move seeks to simplify
how a company is governed
while adding to the protections
that company law provides to
owners, shareholders and stake-
holders.

Thekeepingand use ofacom-

It is no longer
possible to run a
company while
having a stooge
as an official
director

mon seal — part of the famous
“chop” process — has also be-
come optional.

In old Hong Kong and today
on the mainland, a chop is used
to execute a document, as op-
posed to a signature. Hong
Kong'’s role as a bridge between
East and West meant that a chop
could be used until recently, with
obvious consequences if it was
stolen or used fraudulently. I will
miss it —if only nostalgically.

The great Italian industrialist
Giovanni Agnelli was reputed to
have said: “Every company

The new ordinance is intended to make it even easier for small
companies to do business in Hong Kong. Photo: Bloomberg

should have an odd number of
directors. And three is too many.”

The new ordinance follows
that, too. Every private company
must have at least one director
who is a natural person with a
name and an identity number.
Having ahumanbeingto chaseis
important to counter money
laundering and tax evasion.

The new ordinance is intend-
ed to make it even easier for small
companies to do business in
Hong Kong.

Companies may dispense
with annual general meetings by
unanimous shareholder consent
and can hold them with mem-
bers at different locations using
any technology. One measure
dropped, after a public outcry, is
arestriction on the publication of
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global-standard legislation.

We may complain about reg-
ulation, but if we can apply it
without making it difficult to
navigate, then we are on the right
track.

The new ordinance rings out
an important reminder for com-
pany directors of their fiduciary
and statutory duty before the law.

It makes them even more res-
ponsible, as it is no longer possi-
ble to run a company while hav-
ingastooge as an official director.
The concept of shadow directors
means that people closely con-
nected with the business can be
disciplined if the company gets it
wrong.

I have seen that it is easy for
directors or managers of a failing
company to commit an offence
under either companies or secu-
rities laws, almost unintentional-
ly. The new ordinance should
alert directors to be properly and
constantly vigilant.

So three cheers to what is
broadly a good piece of legisla-
tion. It may have taken six years
towrite, but the wait was worth it.
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